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Court of Appeals of the District of Columbia 


No. 3026. 

John Gill & Sons, a Corporation, et al. 

vs. 

Tiie Kaiil-IIolt Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 56630. 

The Kaiil-IIolt Company, a Corporation, Plaintiff, 

vs. 

John Gill & Sons a Corporation; W. G. Cornell Company a 
Corporation and S. o. Bevans, Trading as S. O. Bevans and Nikol 
Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Boit remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
heroinalter mentioned, the following papers were filed and proceed- 
m^s had, in the above-entitled cause, to wit: 1 

1 Declaration. 

Filed February 11, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56630. At Law. 

The Kaiil-IIolt Company, a Corporation, Plaintiff, 

VS 

Jo rA: ,T ' L 4 So f' « Corporation; W. G. Cornell Company, a 
Corporation, and S. O. Bevans, Trading as S. 0. Bevans and Nikol 
Company, Defendants. 

H ? I 1 ! r>lain T ti ?’ pi 1 ® J^hl-ITolt Company, a corporation, sues the 
defendants, John Gill k Sons, a corporation, W. G. Cornell Companv 

1—3026a ’ 
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JOHN HILL A SONS F7F AL. VS. 


a corporation, and S. (). Mcvans. trading as S. (). Revans and Nikol 
Company, for wrongfully taking and detaining the following de- 
scrihed goods and chattels. Udonging to the plaintiff, to wit: a quan¬ 
tity of flat galvanized sheet iron, the -aid property being of the value 
of Fifteen Hundred Hollars ($1,500). And the plaintiff claim- that 
the same he taken from the defendants and delivered to it: or. if they 
are eloigned, that plaintiff may have judgment of their said value 
and all mesne profits and damages, which is estimated at Three Thou¬ 
sand Hollars ($.*>,000). Insides costs. 

BERRY A: MINOR, 

Attorneys for Plaintiff. 


Affidavit. 

******* 

District of Con m hi a. To nit: 

Charles S. Holt, being first duly sworn according to law. upon oath 
deposes and says that he is the Secretary of The Kahl-llolt 
2 Company. Incorporated, the plaintiff named in the above en¬ 
titled cause; that affiant has been such Secretary for a period 
of more than five years and i- acquainted with the business affairs 
thereof: that according to affiant’s information and belief the plain¬ 
tiff is entitled to recover posse—ion of the chattels proposed to he 
replevined. being the same described in the declaration: that the de¬ 
fendants have seized and detained the same: and that said chattels 
are not subject to such seizure or detention and were not taken upon 
anv writ of replevin between the parties. 

Cl I AS. S. IIOLT. 

Subscribed and sworn to Indore me this 11th dav of Februarv, 
A. IX, 1914. 

[seal.] XEEXAII LAUB, 

Xotary Public, I). C. 

Schedule of Levy. 

Issued February 11, 1914. 


******* 

Schedule of Levy under— 

About SAO Sheets CJalv. Iron 80 x 90. $552.50 

Lot Sheets Oalv. Iron in various lengths & sizes. 15.00 


$507.50 

We. the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn hv the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at Five hundred and Sixty seven and 50/100 
Dollars. 
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1914 Ven °" r ha, " is iln<1 scalf! ’ this 11 th day of February A. D. 

ADAM A. WFSCTIT.ER. [seal I 
JOSEPH R. CASTELL. [ska i..j 


3 Writ of Replevin. 

Issued February 11, 1014. 

* * * * » * * 

T, Or2!r‘ ° f " 1C 1 niU ' (l S "' ,C!! t0 ,llc Marshal for *dd District, 

w i ( T h ®,, I ’ 1 ;'"' tl,r '"."iis action bavins; entered into an undertaking, 

be n , i .; , ' , V ,V , V °" i,ro "terefore herein- commanded 

t t .‘ lkt » n <l <*luittels claimed l>v the Plaintiff to wit- 

A <iuanttty of Hal galvanized sheet iron from the Defendant* and 

in .-aid S""° '".'r l>ln ; n,il1 ' A "<> "am the Defendants to appear 

leual holidays. after the day of the sendee of this writ and 

answer action . and that if hr make default in so ,loins; ,|, e l>|.,in 

tifl mav proceed to judgment and execution 

dS? CI,M " w " •* «m 

^ SKAI -1 -IOITN R. YOUNT!, Clerk 

I'.' A. w. i.fyfxsat.ei;. ’ 

Assistant Clerk. 

Marshal’s Return. 

* 1 i.s per schedule filed herewith Feb. 12, 1914. Served 

copies of declaration, summons on defendants as follows: John Gill & 
.oils hv service on John hill member of firm, Feb’v I 4 ? 1914 W a 

SIT' °o fc n ' iW ,°? J, "l'« k ? rnnhcrr - v - "lana'ger. Feb’v'lli 
i.Mi, S. (). I leva ns not found Meh 7 1914 * ’ 

baek'of wn F r ,,ertV 0 ' W ‘° <,cfon,1an,s ’ »“™W. Pee his receipt on 
Feb’v 12 1914. 

A CLICK PALMER, Marshal. 

C. R. S. 

4 (Endorsed.) 

T'cb. 12.1914.—Received of Auliek Palmer U S Marshal the 
nTtrnahtm 6,1 ‘°, "1 '}'? wi "’ in w . rit il "<> ^hedule hereto attached! 
the District Code n<lel1ak, " K °° nformit - v with Sec. 1557 of 

HUGH H. OBFAR, 

Atfy for Defendant. 
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JOHN GILL A SONS ET AL. VS. 


Supreme Court of the District of Columbia. 


Thursday, February 12, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barmird, 
presiding. 

******* 

The defendants having filed herein the undertaking required by 
law, the Marshal is ordered to return to said defendants the property 
replevied. 


Stipulation. 


f iled February 17. 1914. 
% 


******* 


It is this 10th day of February. 1914, hereby stipulated and agreed 
by and between counsel for The Kald-IIolt Company, a corporation, 
Plaintiff, and \Y. (I. ( Mrnell Company, a corporation, one of the de¬ 
fendants. as follows: 

That the writ of replevin issued in the above entitled cause on the 
11th day of February. 1914. and levied by the United States Marshal, 
shall be deemed to include that quantity of flat galvanized sheet iron 
removed from the site <>f the new Po>t Office Building, now in course 
of erection, in the City of Wadiington. District of Columbia, 
5 on the morning of the said 11th day of February, 1914, prior 
to the issue of the said writ of replevin, and described as 
follows, to wit: 

f>0 bundles of flat galvanized sheet iron. <izes 24 gt/age 36 x 96, 
composed of the following, to wit: 


No. of bundles. 

1 

1 

1 

8 

6 

10 

7 

5 

1 

3 

1 

1 

1 

1 

3 


Weight in pounds 
(per bundle). 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

170 

171 

172 

173 

174 


That the said flat galvanized sheet iron shall be returned to the 
work; that the cost ot its removal, storage and return shall be re- 


THE KAHL-HOLT COMPANY. 5 

mi 

and iH i 1 J ;•' I el : ruar . v ’ 19]4 - '"Xi that the righto 

so Jnso dated i f i'll ) e ''fT t0 ." le " hole of the material 
^consolidated .shall lie heard and determined in the above entitled 

BERRY & MINOR, 

1 6 H n j r ^T ! i s J° r the Company. 

DOUGLAS, RUFFIN & OBEAR, ' ' 

Attorneys for II. G. Cornell Company. 

The Equitable Surety Company and the United States Fidelity & 

6 ?„nB ftheY U uVc W S,lreties - the underL- 
nled h\ I he kabl-ITolt Company and W O Cornell 

_ EQUITABLE SURETY COMPANY Tsfmt I 
By ALBERT IV. WILLETT. ’ 11 

Attorney in Fact. 

I XITED STATES FIDELITY VXD GI T VD 
AXTY COMPANY. 1 

By WM. L. SWORMSTEDT, 

Attorney in Fact. 

Plea. 

Filed February 25. 1914. 

* * * * ' * ’ * * 

The defendants, John Gill & Sons, a corporation and W P 
Cornell Company a corporation, bv Doutrhs Rulbn C- ru A • 

DOUGLAS, RUFFIN & OBEAR 
Attorneys for Defendants, John Gill & Cons 
a Corporal,on, and IF. G. Cornell Com’.' 
puny, a Corporation. 

Joinder of Issue. 

Filed February 26, 1914 

* * * *'*’*.* 

. Xow eomes the plaintiff, bv its attorneys Berrv A- a 

joins issue on the plea of the defendants John Ptil i- A nor ’ an<4 
po,.l» n , ,„d IV. o' Cornell Om^TJSZSi * *“• * ~ 

BERRY & MINOR, 

Attorneys for Plaintiff. 
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JOHN GILL A SONS ITT AL. VS. 


7 Stipulation as to Costs. 

Filed June 10, 1914. 

******* 

It is this 9th day of June. 191 4. hereby stipulated and agreed by 
and between counsel for The Kahl-llolt Company, a corporation, 
plaintiff, and \V. G. Cornell Company, a corporation, one of the de¬ 
fendants. that the following items covering the cost of removal, 
storage and return of that quantity of galvanized >heet iron forming 
the subject of the above entitled cause shall he charged to and he paid 
by the party to this stipulation against whom judgment may he ren¬ 
dered herein, to-wit: 

To Merchant- Transfer A: Storage Company for removing 
galvanized sheet iron from New Post Office Building to 
Terminal Storage Company Warehouse on 11th day of 


February, 1914 . $S.OO 

To Terminal Storage Company for storage of same. 1.50 

To Terminal Storage Company for returning same to New 

Post Oflice Building . 1.50 


Total 


$ 11.00 


BEK BY A: MINOR, 

At tor nr ip for the KahUJJnlt Co. 
DOUGLAS, RUFFIN & OP,FAR, 

Attorneys for IP. G. Cornell Co. 

Memorandum. 

Mav 24. 1910.—Verdict for Plaintiff for $911.20 with interest 
from February 11. 1914. against defendants John Gill and Sons, 
and W. G. Cornell Co. 


8 Supreme Court of the District of Columbia. 

Saturday, July 8. 1916. 

% ' 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Come now the parties hereto by their respective Attorneys of rec¬ 
ord: whereupon the motion of defendants John Gill and Sons and 
W. G. Cornell Company, for a new trial filed herein, being argued 
and considered, it i- ordered that said motion he. and the same is 
hereby overruled, and that judgment on verdict he entered. 

Wherefore, it i> considered that the plaintiff have and recover 
of the defendants John Gill and Sons, and W. G. Cornell Company, 
herein, possession of the goods in this cause replevied, or, on failure 






THE KAHL-IIOLT COMPANY. . 
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of said defendants to return said goods to the plaintiff within ten 
(Itt) days hereof, that the plaintiff recover of the said defendants 
the sum of Nine hundred and eleven and 20/100 dollars (.$911.20) 
with interest thereon from the 11th day of Fcbruarv, 1914. the value 
of said goods as heretofore ascertained, together with their costs of 
suit, to he taxed by the Clerk, and have execution thereof. 

^ From the foregoing the defendants John Gill and Sons and W. G. 
Cornell Company hv their Attorneys in open Court, note an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
ot the bond on said appeal to operate as a Supersedeas, is hereby fixed 
in the sum of one thousand dollars ($1,000.00). 
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Me moron (Ia. 


July 21, 1910.—Appeal l>ond approved and filed. 

August 2-», 1910. lime to submit Hill of Exceptions and to file 
transcript of record extended to and including September 15. 1910. 

September 1«>, 1910. I ime to submit Hill of Exceptions extended 
to and including October 2, 1910, and to tile transcript of record to 
and including October 16, 1910. 


Supreme Court of the District of Columbia. 

Monday, October 2, 1910. 

Session resumed pursuant to adjournment, Mr. Justice McCov pre¬ 
siding. J 1 

* * * * * * * 

Now come here the defendants John Gill and Sons and W. G. 
Cornell ( ompany. by their Attorneys of record and pray the Court 
to sign, seal and make part of the record, their Bill of exceptions 
taken during the trial of this cause, now for then, which is accord¬ 
ingly done. 

Assignment of Errors. 

Filed October 5, 1916. 

******* 

The Court erred as follows: 


I. 

In refusing to grant the motion of the defendant to direct 
10 a verdict in favor of the defendants. 

II. 

In refusing to allow the attorneys for the defendants to comment, 
during the argument to the jury, uj>on the failure of the plaintiff to 
produce at the trial the books of the plaintiff showing transactions 
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.JOHN GILL A SONS ET AL. VS. 


!naU^ n o!'',his'«uU. ifr " nd S - °‘ BeV, ' nS With "*!*** t0 th * subject 


DOUGLAS, RUFFIN & OBEAR 
•JO. V. MORGAN, 

Attorneys for Defendants. 


Designation of Record. 

Filed October 5, 191b. 

****** * 

fonowiif^ 1 ^ pre, ' ari " K l,le lrans< ri Pt of record will embody the 

1. Declaration and affidavit. 

2. A\ rit of replevin. 

»>. Marshal ordered to release property. 

4. Stipulation as to material included. 

5. Fleas. 

0. .Joinder in issue. 

7. Return of writ of replevin. 

S. Stipulation as to costs. 

9. Memo, verdict for plaintiff. 

10. Judgment on verdict, appeal noted and bond fixed. 

11. Memo. Bond filed and approved. 

irn~‘/i* <lcI ^ uuns ] t -’ )> extending time in which to submit 
mb ot Exceptions and to file transcript to September 15 101G 

. 1:>, i ( ^ ,r< lni ,f September 1. 1910. extending time in which 
11 to submit Bill ot Exceptions and to file transcript of record to 
Octol>er 10, 1910. 

11. (>rder making bill of exceptions part of record 
15. Bill of Exceptions. 

10. This designation. 

1 1 . Assignment of errors. 

DOUGLAS, RUFFIN & OBEAR 
JO. V. MORGAN, 

Attorneys for Defendant. 

Service of copy of the foregoing designation acknowledged this 
2nd day of October, 1916. 

BERRY & MINOR, 
COLLEY W. BELL, 
Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 11, 



THE KAHL-HOLT COMPANY. 


0 


both inclusive, to be a true and correct transcript of the record ac- 
corchnfi to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 50030 at Law, wherein The Kalil- 
Holt Company, a corporation, is Plaintiff and John (Jill & Sons a 

6t “ 1 a arC P, ef ® ndants - as the same remains upon the 
nlch and of record in said Court. 1 

In testimony whereof, I hereunto subscrilie my name and affix 
the seal of sa^ Court at the City of Washington, in said District, 
this 10th day of October, 1910. ’ 

[Sea] Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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Tn the Supreme Court of the Distric t of Columbia. 
At Law. No. 56630. 


The Kahl-ITolt Company, Plaintiff, 

VS. 

John Gill & Sons, a Corporation; W. G. Cornell Company a 
Cor|x>ration, and S. O. Revans. Trading as Bevans & Nikel Com¬ 
pany, Defendants. 


Hill of Exceptions. 

Be it remembered that on the twenty-second day of May 1016 
before the Honorable Ashley M. Gould, Associate Justice of the Su¬ 
preme Court of the District of Columbia, and a jury regularly im¬ 
paneled, the aho\e entitled cause came on to he heard on issues regu¬ 
lar 1 .'’ joined, and thereupon the plaintiff, in order to maintain the 
issues on its part joined, called George Kaiil as a witness, who bein<* 
duly sworn, gave evidence as follows: 

Direct examination: 

. ^ re. v ide in Baltimore, Maryland. T ;iu 1 and have been for the pa«t 
eight years President and Treasurer of the Kahl-IIolt Company 
jobbers of tin plate and metals. John Gill A Sons were emploved in 
February, 1914, as contractor on the work of construction of the 
Post Office, Washington, D. C. \V. G. Cornell Company, another 
part\ defendant, was employed at same time as heating and venti¬ 
lating contractor on the Post Office, Washington, D.^C. W. O 
Bevans was at the same time a metal worker of Baltimore 
14 Maryland, doing business under the firm name of Bevans & 
Nikel Company, who was employed in erecting the cold air 
ducts and ventilating system in the Post Office, Washington. D. C. 
In Decernl>er, 1911, Bevans came to office of Kahl-IIolt Company and 
told me that he was figuring on the Washington City Post Office job. 
No arrangement was made with respect to supplies until February 
1912, at which time, knowing Bevans to he a reliable man and a good 
moral risk, it was agreed verbally that the Kahl-ITolt Company would 
furnish him with material, which was to remain the property of the 
2—3026a 
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JOHN HILL A SONS FT AL. VS 


Kahl-IIolt Company until it was erected in tlie Post Office at which 

""l* 'I, , wa i, to I )av ns for sminunt wliicli had l>een erected. The 
Kahl-IIolt Company was to he paid after Mr. Reruns was paid for 
that amount which was erected, ami all material which might be 
iett on the job was to he returned to us at our expense. Mr. Molt 
the Secretary of the Kahl-IIolt Company, was present when this 
arrangement was made. About five carloads of galvanized sheet iron 
were shipped during the whole period of the work hv Revans The 
first carload was delivered in Baltimore where it was made up bv 
Re vans. AH material has been paid for except the last lot which is 
the subject of this suit. r l his wa- -hipped in October. 1913 \t thi« 
time I had a conversation with Mr. Revans in the presence of Mr. 
Ilolt to the ellect that as we had a contract with a mill and had 
certain material to move, that he. Revans, take a carload of it. 
Revans stated that he did not need it just at that time, and I in reply 
stated ‘what difference does it make to you as long as it is our 
material ? The material was then shipped in October, 1913. To mv 
knowledge no other concern shipped galvanized -beet iron to Revan- 
for this job. Ihe material which we -hipped to Revans had 
lo manu fact hi ers mark (and could have been very easily de- 

t tected). No material- were ever returned to the Kahl-IIolt 

( ompany from the Washington City Rost Olliee. About the first 
part of February. 191 1. Revans informed me that he had stopped the 
work and requested that we remove our material. I immediately 
consulted counsel, after which I -ent a representative to Washington 
to remove the material. The weight of a -beet of galvanized iron of 
24 gauge. • >*> by 90 is from 33 to ;|.» pounds. Weight of sheet of IS 
gauge .,■> by 9i> i- about .»(» pounds. The number of -hecC to a bun¬ 
dle of the 24 gauge is about live and sometime- six: of the IS gauge, 
about three sheets to a bundle. The material furnished by Kahl- 
Ilolt Company in this instance had stenciled on every bundle the 
gauge, size and weight. The price agreed to be paid by Revans was 
£2.99 a hundred pounds for tin* 24 gauge and £2.84 a hundred 
Pounds for the 18 gauge, delivered in Washington. That was the 
market price in 1913. 

Cross-examination. 

I was not in Washington at the time some of this material was 
taken from the job. Mr. Holt was our representative in that matter. 
Mr. Revans received a memorandum bill for the material. I have 
not the oiiginals. I have not copies liecause 1 never make copies 

r requested. The last shipment was made about October 15 
1913. Mr. Revans told me on the occasion of his ,-eeond interview 
that the Cornell Company was one of the contractors of the job on 
which he was then figuring. I have been in business eight years 

Me make a good many sales to contractors and subcon- 
lb tractors. I would call Revans A; Xikel a subcontractor in this 

particular case. 1 have seen the standard form of contract 
entered into by contractors and subcontractors. As a rule it i< the 
custom of contractors to enter into written contracts for work of that 
kind. I did not ascertain the terms of Rcvans’ contract with Cornell 



the kahl-holt company. 

( ompan v, except. ns to payments nor did I ask to see it. It is 
o nary for contractors and subcontractors to enter into a bond with 
a snrety com,,any for the faithful ,>crformancc of their contn 

Itsnmtv r'hd ' a ! lM ; , r 1 " iv r‘ ,H,,M Maryland Casualty 

At whieli point the fnU' '° P '’T, ,onns ,,f * 1,s application for bond. 

* vl " nKn P oin < t-nc following colloquy took place: 

tty Mr. Obcar: 

F&SJgS*** .. '• 

A.VZnS "* pri<e ° f X "- bv 06 in M «> r of 1913? 

O ?!P' i '" , L I . ,bink '* " ns l,,K 'ut the same. 

y . ! " {) " '‘rut* per pound then? A. T don’t 
knou without refresh mo- my memory 

Mr. Hell: In May. 1915? 

Mr. Obear: May 29. 1918. 

Q. You sold some galvanized sheet iron to Mr. Revans at that 
J up y "" "°‘ ? '• 1 k »""- «r. with.,ut looking 

' 7 m.P' " h°" vour books tomorrow so that von can 

r, U in "heti- A. What is that date? ‘ 

m a /er i id* t o~ Ro vi i n s . V °" ‘™ te " " S eXiH '" v " bp " «« 

Mr. ttell: Ts this for the Post Of lice? 

Mr °hear: We call on him to produce his hooks, so as to show 

Hhnyho books disclose a> to entries made of sales to the Revans £ 
.Nikel Company. 

The Court: You mean of sheet metal that went into this job* 
actlv 0bcar: Ypa - slr " p "' ant him to show all his hooks ex- 

j he Co, "' ,: ,f vo " ' v «nt him to produce his hooks, there is a proper 
refne P>bP!lr ' k know. We call on counsel now. If they want to 

I h° Court: If . vo " wnnt the books, you can take the proper steps 
to irot them. 11 ‘ 1 ‘ 

Mr. Obear: Y es, sir. 
ttv Mr. Obear: 

» « 

Q. Now much money have you been paid on account of thi« con- 
tract by ttevans & Xikel? A. Everything has been satisfactorily 
settled for excepting the amount that has lieen replevined. 

Q. What action have you taken to recover that from ttevans 1 ? \ 
What action? * 

Q. Yes. A. We replevined for it. 



12 


JOHN lilLL «fc SONS El' AL. VS. 


Q. Have you done anything besides that? 

Mr. Roll: I object to that. 

The Court: Tie may answer. 

The Witness: Have we done anything else? 


Bv Mr. Ohear: 

* 

Q. Yes. A. Filtered -nil or claim against Bevans. von mean? 

Q. les. A. No. we have not. 

IS (}. Has Mr. Bevans made any arrangement with you about 

the payment of it? A. Absolutely not: no, sir. 

Q 1 understood you to say you were paid for part of the last car¬ 
load. The last carload was -hipped in October. 1018. TTow much 
of that were von paid for. and when? A. The difference between the 
amount replevined- 

Q. Can’t you tell us that? You come here to testify, and you 
cannot tell us how much money Mr. Bevans paid you on account of 
this contract? A. 1 would have to consult the figures. 

Q. And you don’t produce your lw>ok- here at the trial of this 
case to show what amount you have received from Mr. Bevans? 
You have not your books here with you. have you? A. 1 have no 
books, no. sir. 

(}. And you cannot tell the jury the amount that Mr. Bevans has 
paid you for this lart carload that you sold him in October. 1013. the 
amount of money you received for it. and when vou received it? 
A. No. sir. T cannot. 

After which the witness continued as follows: 

The understanding wa* that we would send this material over to 
the Post Office job in Washington, and we were to be paid as the 
material was erected into the building and Bevans received his 
money. Me consigned it to Bevans and Xikel Company for the new 
Port Office job. Washington. H. C. 

Tn answer to the following inquiry: “If Bevans had paid for all 
of that material at the time be ordered it. you would have said that 
the po-<e--ion. title and everything else 4 pas-ed to him as far as you 
were concerned.” the witness answered: “There would be nothing 
else to it.” 

Tn a further question put to the witness it was said: “Now. Mr. 
Kahl. vou did not write any letter to the Cornell Company 
10 and tell them you had sold this material to Mr. Bevans on 
forms which you bad agreed upon with him?” And be 
replied: “I did not. T bad no dealings with the Cornell Company.” 

After which tTie witness continued: 

T did Hot give any notice to anybody. My dealings were simply 
with Mr. Bevans. Tf be bad paid for this last car load lot T would 
not have bad another claim. 

Q* ^° if "as not on the goods going into the iob but upon vour 
being paid tor it; is that right? A. If a man sent us money to pay 
for the goods, and we bad the money to pay for them, it matters little 
to me at the time whether be puts the goods in the building or not, 
as long as be was satisfied to pay for them. 


THE KAHL-HOLT COMPANY. 23 

used up. That it nas to remain our material until it was 

Q. In til it was paid? A. And until it was paid 
^ rii.it \uis (ho undcrstandim*? \ y es ^ 

Redirect examination: 

the^JTle^Tthe l&'wv to^," n - that 

the building. ' ,0 Kmam ln ,,s it was ereeted in 

Recross-examination: 

Of the-md Vlinl "T '"w" l"- re ' ,,<ni " ™ « pnrf 
Revans had gotten earlier than October.. ^ m °' al whiph 

aTi n «dl^ h S 5 J iK - ,he 

filNt duly sworn, gave evidence as follows hMn * 

for the fasT right' ^ been 

was present during the conversation MrK^KT’Mr 

office The 00 ' tf i "Try' U ‘ '<> thp Washington City 

fcV2& .miVi'tr;:: s yJtesr* ** .*» 

material to Mr. Revans. to Ral.inlore ; ,nT\vimmto 

fry * ■*»» 5 

lein.nn in us until same should he worked up and erected Thp 

in^walril^v,7' ’Xmld^’ T ""T'"" ,1,at ° rinl " ,,f I" 1 * into the huTld- 

In Fei n nrv 0 4 U, ,' no<1 «* af IWtimore at our expense, 

in I ehruan 1914 . f learned that Revans was to discontinue hi« work 

hereupon T consulted an attornev and T proceeded to Washington 

to trot hold of our iroods. On the morninir of February 11 1914 T 

sOHpT >’ '7 a° n r n ( mnde ^ran cements with warehouse people ’ T 
anTwti l ‘, 7 ,c.fsist ,e to remove goods. I cm,,loved a colored man 
*, • e Vi t<qiue of our own colored man, David Cole and the 

J Z,v V ^Tthc’• ,0 ?1^? bon i hoodie- Of iron and sent 

t cm awa\. In the course of loading the second wieon T wo* 

hv a man named Taylor who said that be wa- a ^wesentribe offi 

Cornell Company, and threatened me with arrc-t if T continued re- 

41 R°i'f lnK 10 'ootenal. I then telephoned to Mr. Kahl in 

'ook m 0 \Vli'r r , K ' n ' 7 " r oo<l to remove the balance of the 
goods. At hen 1 arrived at the Post Oflice Mr Cranberry the 

representative of the Cornell Company, was there and refund to let 

me have the goods, saying that Mr. Revans could have them but the 

witness could not. I ’phoned to Baltimore again and was informed 
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thiit. Mr Bevans would Ik? ..ver. When we reached Washing- we 
10 ) went l" ~cc Mr. f>ranherrv who -till refused to allow us to re¬ 
move the material, although Mr. Bevans told him that it belonged 
o n>*. fit> material in question was located alongside tlio shod that 
ron. what I can lean, was used as a -hop by Mr. Bevans. 1 know 
mat tfie material- removed in the wagon were those of the Kahl-TTolt 
< ompany. became they were sent there hy the McCullough Iron 
Company and also know them hy the correspondence of the weights. 

(0,1 d identify them hy reason of marks and weights. After I 
consulted counsel and had the material roplevined the Marshal took 
material from same pile from which 1 had earlier taken material 
I/ 1 ;; not know how much material was there on the ground. None 
Ot the material which was actually removed had been worked up. 

ieie n.a\ have been 1 1 or h> shoots of the material on the ground 
on which work had been done. 

rro-s-examination: 

M hen we 'hipped the la-t carload to Bevans in October. 1918, we 
made a -peeihe arrangement for the price on that one lot We 
charged him the market price at that time. and not the market 

price at the time of erection. I did not take out a portion of the fence 
that surrounded the job in order to get the material out. nor did any 
01,0 nn, l ( ‘ r »»>' direction. Went into the enclosure through 
an open gate and the material which win placed on the wagon 
wa* carried through an opening in the fence. I did not neces¬ 
sarily want material removed before davlight. Wa- mv custom to 
get up before daylight. I knew Bevans wa< a -ubcontractor for Cor- 
nell f ompanv. <»| which I knew the general reputation. T did not 
notify Cornell Company that the material was sold to Bevans on the 
terms named. Bids may have been rendered Bevans for the ship¬ 
ment of October 1A. Cannot tell whether I sent anv or not. Some 
one in the otlice may have done it. 

Thereupon the following colloquy took place: 

O. Have von got the books of the Kahl-Holt Company showing 
the account with Bevans A: Xikel ('ompanv? A. Xot with me 
Q. You have not? A. Xo. dr. 

Q. You did not bring them over here? A. No. sir. 

(J. To produce at this trial? A. Xo. sir. 

On our bill-heads the word “terms’* is printed. The rest is left 
blank or very often inserted a< the case may bo. Some times it is 
in.-eited "hen it should not have been, and some times it is omitted 
I do not know the amount due by Bevans to Kahl-ITolt Company 
I made no demand upon the Cornell Company or the John Gill Corn- 
pan's to delnor the material before I commenced removing it 

M heieupon the court adjourned until the following morning at 
which time the witness resumed his testimony. 

-3 Redirect examination: 

The wagons were not driven into the enclosure for the purpose of 
removing the material because it would have been easier to remove 
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(ho goods from nn openin'' I saw t) , r 

"■'ilk. The drive whs verv’hard • them ' fen<-e ’ 1K ' ross die side- 
""'1 m Ihe oil,or ron.lwav there „■om,ilf ro ! ld "' nv "P <-«e way 
....... 

0 , ' , - l - i'.'--- r -)'V l',‘.".TT. J t':', l . 1 "'ll" '“■no. "I, i(. 

evidence as follows: ' ' v,l ° '""'K ««*( duly sworn gave 

j"."' Wioi"? Oi! 1 Kebrn'nr v'T'"} q'jo’ i""' lni ", ,i ' fier of Hevans 
hi mg. phnnhingand cloltr.V hVl.tTn ' fthe T ,,oa ‘ in K> venti- 

, f " K T I', fulfilling (Ids eon ,"t ' :., " City Post 

the slice, metal work in connection nit I, ill'l pr ' ,VI,,pd f " r "iy doing 
consisting of heat ducts. ventilation i j U ie j ltln X and ventilating 
van i zed sheet iron *m"lo ;»•,»»' • ^ * u< an d the like, T used <>qL 

from Kiihl-Holt Coimnnv \i \ nnd ,,olts ’ wfli <*h I procured 
Jlolt they decided , «me hj ",*** ," ith Mr. Knhl nd Mr 

(or it as I receive,1 H.e n Jnev on^ ^ ;'" d <>>«< I "ns to pay 

to he theirs until paid for. 'PI, o' * K ‘ hi' r l‘' Vt‘ V ’''' ‘ "' e n,il,erifll "' ; >s 
^>ack anv surplus material left on tho i‘r»> f C ° w V tni y "as to take 
work. I did not obtain anv oalvanized h ^ ,lle <*«nipletion of mv 
other than the KahMTolt fMmpmv jT ^ " ny ( ‘° nccrn 
^ f irsl shipment rtf material in \b,v i 101 7°^^ ,n Baltimore 
October. 1013 . The Coni e 7l Pm I912 ’ nnd 1*4 shipment 

any work before the materials w or ee lift * n £ VOr ]nVu] n,e for 
my knowledge. \ controvert , , wtod ,n tllc Host Office job to 
ms. We claimed that due to n p^^ lt Se'^n, 00 "' 0 ! 1 Ool " pa "v and 
"c were to he paid for it and we ever co ' ■ f ? >rk I,ein M in place 
amount we claimed was in"id'me"°So thnn'^ "' e pavlm 'h hir Ihe 
the concern that I represent'd ,ried h, • j J' ‘*‘ > '“^»vors.v arose and 
do so. \\ c were to be paid as the work , , ' .' ve "',<'•0 nnahle to 

“ dls P'Me ns to (he extm contract whIch'!! Sr< *: cd ' There was also 
"e wanted a certain sum of moiiev b r no ' ei a( * ce pted, because 
deemed fair and just. The Cornell c' " S e ?/ ra "' or h which we 
"•«.v clear to allow us f rt ^ ^ d not see their 
die money available into , As , a re SMlt 1 had put all 

Cornell Company not seeing fit umciv n '" y ,, e " < of t,lc contract, and 
Pded to ship and so notified hc rnlfv, < '° nra| -' 1 " a!i com- 
unless they did pav me I would l,n l ,i, pan .v m advance that 
"'ns tlien in the' yard*/ ,h e t 1*0^ W' 0 .**-, The material 

Company. Cornell Companv did not nL,! , b ? lon « cd *» Knhl-IIoIt 
presence; the question was never hr,,,,',Mo ' “T ,"’nterial in mv 
never been settled. I never paid Kali? folt’c ' C < '°"! rovcre .V ha'., 
tenals before they were put into the 1 l'i i- Con ' panv for any ma- 
any particular conversa/ion wlth^Mr"K-!h| K ; I d °- not rem emW 

shipment except that I did not ..' , J f pnor <° (he last 

at that time as we were having trouble and *1 f ° r tile ( ' arIoa<1 

dition miobt arise. Upon Mr TCobr did not-know what con- 

what was not used, I let the order « ,'throukV ha ' T *'° "° l ! ld take ba «k 

s. iniougn. It was always under- 
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-tood on tlie Washington material sent me by the Kahl-IIolt Com¬ 
pany that it was to remain theirs until it was paid for, as 1 had not 
the monev to pay cash for it and would depend on the 
go monthly payments to pay the Kahl-IIolt Company for the 
material furnished me. In the lirst part of February 1 told 
Kahl-IIolt Company that I had not l»oen receiving the money on 
account of the contract, and that unless I did so I would l>e com¬ 
pelled to -top diortlv: that they had better go over and get their 
'material. Tho material was located in the Post Office yard right 
alongside mir shop that we had built to work the material up in. T 
never saw any material of like character and quantity belonging to 
anv concern other than the Kahl-IIolt ( 'ompany located at or near 
this point. I never paid the Kahl-IIolt Company for that material 
which was left on the grounds. 


Cross-examination : 

I did not pay Kahl-IIolt for last carload in October, 1913. 1 re¬ 

ceived pavmeiit- irom the ( ornell Company subsequently to the last 
shipment, hut did not turn then 1 over to the Kahl-IIolt Company. I 
put tho monev back into the job lor labor. I notified Mr. Cranberry 
of the Corneli Company that 1 could not complete the job unless he 
paid what was claimed by u>. lie did not admit that any part was 
due. hut on the other hand said that he had overpaid me. Mr. Oran- 
herrv and I had a dispute about the amount due in November, 1913. 
as a result of which we entered into a little pencil agreement in 
which Mr. (I ran berry agreed to pay me $1,200. that he did not 
believe he owed me at that time, in order to let me carry on my work. 
11 is position was that he did not owe it hut was going to pay it so 
I could go on with my work. After that time lie made a payment 
to me of $f>00. w hich he denied was due. He would not let me prove 
that 1 was right. After December 1. 1913, he made other 
gi; payments of $300 and some dollars and $*200 and some 
dollars. 1 would not say that he did not make me a payment 
of .$500 on January 1">. 1914. I can't remember the exact dates. He 
made me a payment of #300 January 20, 1914. another payment of 
$307.40 when he was paying the Washington pay roll; another pay¬ 
ment of $200.30. He paid my payroll because I asked him to do it 
in the absence of being able to settle the dispute, if he would not pay 
us anything cl-e to pay the payroll. The clause of arbitration in 
our contract called for it to he arbitrated, hut we were never able to 
do so as it should he. The agreement entered into in November, 
1913. in reference to the $1,209 was that the case was to he arbitrated 
and if the Recalls A: Nikol Company owed the Cornell Company any¬ 
thing tliev were to pay them hack with interest. They also agreed 
that if the Cornell Company owed Revans A Xikel that they were to 
pay the difference owed with interest. I stopped work twice. Once 
in November and two or three days before this replevin suit was filed. 

Thereupon the following colloquy took place: 

Q. Between December 1 and the time that you stopped work 
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undor (he terms of your contract as then existing, what payments 
woo due you A. What payments were due me? 

W- »es, under the terms of your contract? A. That is a right 
hrood question, something that you can't answer offhand, because in 
a minding contract of that kind there is so much enters into it • it is 

always a question of what is due you and what the other fellow 
thinks is due you. 

The witness resumed, ns follows: 

I deny that I made the statement that I purchased these goods 
on open account from the Kahl-IIolt Coinpanv. 

n< ^ cr ^ 1C <or,ns the contract of November 1913 it was 
of *1 •>,•? ve V' V suretv i 'l'l"'He of the payment to me 
hills which {"had. ' " ' Al <>ne ""' t ' ' '“ h °"' cd Mr - Cranberry some 
1 hereupon the following colloquy took place: 

Q Mr. Horans, coming hack for a moment to the agreement en- 
tered mto between you and .Mr. torn,berry, when he ,u,id emu that 

* T. ' ,S n< " il fl, . < ' 1 thllt bl ran berry ,li«I name an arbitrator 

and (lie arbitrator said the ml due by vou to him was < 0 much 

that you would not carry out that award? A. I don’t remember of 
an\ special sun heinix mentioned. 

Q. W hat is the tact about that from your recollection? A The 
facts a> I understand them were that Mr. Cranberry named a Wash¬ 
ington man as an arbitrator, and I was perfectly satisfied. I named 
a loan who is an honorable gentleman and lias a reputation not to be 
looked oyer slightly, but Mr Cranberry objected to him. 

■ id lie , r, f t tl°; ,1 T t - i The , rC!,sons ’ 1 know. 

M n r i IIc ha(1 a r, ffht to object, ves, sir 

MrM,rMiv ,‘fI 'n'Thf 0 ' " P, p int? A ' Mr ' Craniierry named 
n tv ' , , 1 ' 1 bompsoii Company of Washington 

(J. 1 hi! not he name your superintendent on the job? \ No- 

sparer ■ .. . *•*— 

Jt .. «• 

Q. W hat did that show? A. I don't know as it showed anything 
Q. I d d not show any amount due from the Cornell Company 
oo °;Y A* "• it. A. I could not tell you that. 

A Q. Don t you know that it did not, Mr. Heyans? A No 

1 he witness resumed as follows- 

out T to me. 1 ™" 1 ° 0rlSiS '“ C,i '° lne ’ 1,10 bill “ of Ming lieing made 


Redirect examination: 

The arrangement with respect to the $1,200 was that we were to 
arbitrate the difference as per the terms of our contract which called 
for the Cornell Company to appoint an arbitrator and the Heyans & 
Xikel Company to appoint one, and those two to select a third which 
was ne\er done, and that we were to arbitrate the difference’in the 
3—3026a 



18 



JOHN HILL A SONS ET AL. VS. 

amount of work paid for, and wliat we claimed was in place and not 
paid for. and that either company was to reimburse the other with 
what was due them with interest: hut that was never carried out. At 

which point the following colloquy took place: 

q At the time you ceased work wib any sum <lue you b\ the 
Cornell Company?' A. We claimed that there was. 

q Was any sum due by you to the Cornell ( ompany . A. Not to 

inv knowledge. . , 

(). Whv was not this matter finally arbitrated in accoi dance with 

the agreement? A. livery move that the Kcvans A Nikel Company 
started to bring about an adjustment was blocked by the ( ornell 
Com pan v just with the-c little petty tiling that would enter into 
it. and it not my mind in such a state that 1 was very triad to net 
rid of it. From the very heninnin.tr of the job we had trouble as to 
payments on account of that contract. 

Recross-examination: 

The following colloquy occurred: 

n You were triad t«> net rid of it by throwing up your contract— 
is not that it? A. No. 

(}. Well you did do that Mr. Revans? A. 1 es. 

09 Thereupon the plaintiff to maintain the issue on its part 

joined called Sami ki. O. Cm.K and Mr. Fomi nd K. Maii>- 
i \w and recalled Mr. Ckouok Kami, and Mr. Chaih.es 8. Holt. 
who testified a- to the value of galvanized sheet iron, which testimony 
is not material to this appeal. 

Thereupon the plaintiff closed it' case. 

Thereupon the defendant, to maintain the issues on its part 
joined offered in evidence the contract between Kevans & Nikel 
Companv and W. 0. Cornell Company for furnidung and erecting 
complete the heating and ventilating sheet iron work for the l nited 
States Post (Mlice. Washington. 1>. C.. which contract was marked 
“Defendants Fxhihit No. 1”. and admitted hv the court in evidence 
over the objection of the plaintiff's attorney, which contract is as 

follows: 

This agreement, made the third day of February in the year one 
thou-mnfnine hundred mid twelve l.y and between Hevnns & Nike 
Co of Baltimore. Md. (.arty of the first part (hereinafter designated 
tl,e SulsContraetor). and \V. C. Cornell Company of New Aork, 
partv of the second part (hereinafter designated the Contractor), 
Witncsscth that the Subcontractor in consideration of the agree¬ 
ments herein made by the Contractor, agree with the said Contractor 

Article l The Sub-Contractor shall and will provide all the ma¬ 
terials and perform all the work for furnishing and erecting com¬ 
plete the heating and ventilating sheet iron work for the l . K lod 
Office. Washington, D. C. It being understood that the Sub-Con¬ 
tractor includes the erection of the fans, motors, washers, registers, 
register faces and screens, and also the special floor sleeves for the 
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risers throughout the buildino it ; f 

Contractor is to furnish the f.nin t ,il ' fur, J er " n,i erstood that tho 
liver the fans moto™’ ” " ,w n ! ,d work and ,1c- 

Sul,-Contractor to erect onf.no "i afi,, 1 ers upon the site for the 

building. All of the 2 J ' '“T,* ! Ilc ' liir ^cnt parts of the 

"'e plans and specifications as prrS.wfbvV if R°° r J ,ance witl ' 
and t lie I . s Trp'Min- , ' u * , : H. Burnham A: Po 

S, *»I1 1«, binding upon the Ch Conti' al, h " e< * ts - <md Ibeir decisions 

i;r <& .• * 

lierc,, rhiii ill., work imhX’,1 11! 'i'l,;'"',! I ' v "" 1 tpnwn I,.. ,,.,ni,- 

direction of the said Ar.ddtel' '", f, ™ ,s *°.¥ d °™ under the 
construction and nteanin<> of the , j ... • . e,r decision as to the true 

final It is also understood and a"rec'd "hx ''!iid^hct 10r j s stl!l 1 1 '« 

hereto that such additional drawim ,, l hetayeen the parties 

necessary to detail and illustrate tho~wnrl b\ P al J at,ons may he 
nished hv <nid \rchi '• I i ,0 hc ,Ione »« he fur- 

abide hv' the same !'! f,r V h !!' Cy : 'T e to inform to and 

purpose and intent of theliri.,' i'/a' 1 ' J* 0 < ’ ons,st(> "< with the 
reform] fo in Art. I ' ,nM drawings and specifications 

Art,. TIT. No alterations sliall bp undo in , 

written order of the Contractor- the -inmunMo L a f'T " pon 
tractor or allowed hv the Snh-Cm,til ' ■ 1,0 l’ a,d h . v 'he Con- 

to he stated in said order sn.,,., 1 ,i ,i V! '' virtue of such alterations 

not a {tree as to „ to he n !i.l ^ Sub-Contractor 

under the order^^;!hl!",l^ , :uO iu'^V^^ < ha " «" "" 
determination of said amount h-dl l r f V f f;n, ' , r e to a - roe - the 
vi-led for in Art. XTT of Z r *' rred h, arlatration. as pro- 

proper u!e K ^ ?!* 7* 

2T2 d ■yS.tl 

" nd nnw^a^J 

to 'supply' Sill"- 

o he proper quality or fail in any respect to promote t7,e work 
«ith promptness and d,licence, or fail in the performance of anv of 
the agreements herein contained, the Contractor wullil • , 

of the Architects, shall he a, lihertv. If ]or two !w wS,Sn nX°eTo 
the Subcontractor, to provide any such lalior nr materials and to 
deduct the cost thereof from nnv mnnev then due or thereafter to 
become due to the Subcontractor under this contract: andlf such 
mfiisal. no elect or failure is sufficient ground for such action the 
Contractor shall also he at lihertv to terminate the employment of the 
. nh-Contractor for the said work and to enter upon the premises and 
take possession, for tho purpose of completing the work included 
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under this contract, of all materials, tools and appliances thereon, 
and to employ any other person or persons to finish the work, and 
to provide the materials therefor: and in case of such discontinuance 
of the employment of the Sub-Contractor they -hall not he entitled 
to receive any further payment under this contract until the said 
work shall he wholly finished, at which time, if the unpaid balance 
of the amount to l e paid under this contract shall exceed the expense 
incurred hv the Contractor in finishing the work, such excess shall 
he paid by the Contractor to the Subcontractor: hut if such expense 
shall exceed such unpaid balance, the Sub-Contractor shall pay the 
difTcrence to the Contractor. I he expense incurred by the Contractor 
a- herein provided, either for furnishing material- or finishing the 
work, and any damage incurred through such default, shall be 
chargeable t<> the Subcontractor. 

Art. YT. The Subcontractor shall complete the several portions, 
and the whole of the' work comprehended in this Agreement bv and 
at the time or time- hereinafter stated, to-wit: 

This contract must be completed on or before December Ml. 1913. 
The Sub-Contractor shall keep in touch with the progress of 
Ml the general work, and shall install his work at such times as 
not to delay or conflict with the other work. The Sub-Con¬ 
tractor shall procure all material- in sufficient time to be ready to 
install anv portion of hi- work and he -hall begin to install such 
portions as the Contractor may direct, upon three CD days' notice 
from the Contractor. The Sub-Contractor shall at all times make 
progress satisfactory to the Contractor. It is understood that time 
i< the c—dice of thi- contract, and failure on the nart of the Sub- 
Contractor to fulfil the time requirement* shall entitle the Contractor 
to damages as noted in the >>ih A’ Sth clauses above. It is also agreed 
btween the Sub-Contractor and the Contractor that there are liqui¬ 
dated damages against the Contractor in amount of SoO.OO per 
dav for non-completion of the contract on or before Dec. Mist. 1913, 
and the Sub-Contractor agrees to reimburse the Contractor for all nr 
anv part of the liquidated damage- that max* be exacted from the 
Contractor caused bv the Sub-Contractor failing to perform all or 
anv part of bis contract on or before the time mentioned above for 
completing this contract. 

Art. YTI. Should the Subcontractor be delayed in the prosecution 
or completion of the work by the a<*t. neglect or default of the Owiid\ 
of the Architects, of the Contractor, or of any person employed by 
the Contractor upon the work, or by any damage caused by fire or 
other casualty for which the Sub-Contractor is not responsible, or 
by combined action of the workmen in no wi-e caused bv or resulting 
from default or collusion on the part of the Sub-Contractor, then the 
time herein fixed for the completion of the work shall be extended 
for a period equivalent to the time lost by reason of any or all causes 
aforesaid: but no such allowance shall be made unless a claim there¬ 
for is presented in writing to the Contractor within forty eight hours 
of the occurrence of such delay. 

Art. YTIT. The Contractor agrees to provide all labor and ma¬ 
terials essential to the conduct of this work not included in this con- 
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iS,?: m -I in th. event 
that they will reimburse the a.K p ! ’ I0 SulsContraotor. agree 

Sub-Contractor a^e«'that if tSf V 7i rt 7i f ° r ? ,oh ,0 ~ : a " ( ’ t,le 

work so os to <-a t tsHoss for wl. icbtli' r ) <1e,a - v P^ress of tile 
then thev shall reimburse tj,„ C '' ^" n,ra ' ,or shall liocotne liable 

Contractor am! ZZcontrUtl , f mE fw *' H ' h loss ‘ the 

comprehended in this \rticlc the deter, 1° , a " l0 ""t of loss 

be referred to arbitration as pro filedin \TXrVfft® nmo,,nt sha " 
Art. IX. It is hereby n'„ X ” of thls contract. 

that the sum to be paid by the ConI'.'fa f l ",T‘ on , ,lle Parties hereto 
said work and materials d.-ill be Fifi* mi 1 1P ^"’’-Contractor for 
and no/100 ^.-,50 mldc ? a!t°V- and F, ' ve ’’"'••’red 
as hereinbefore provided d tic t nn ? '’"•’"'•‘ions 
by the Contractor to ti,e« r. nt 1 snni shall he paid 
follows: 1 ‘ Kt ° r U> " ,c Suit-Contractor in current funds, as 

presentation to the Contractor'VErit^n pr, ^ esses "P° n the 
Superintendent or by tbe Architect I, .l " "" r, ' l, ""* e approved by its 
have become due Piftnnn 1 f’" 1 ' ‘hat such payments 

and material furnislE t T"!™ ° f a " work <lone 

""‘il ‘he time for fi nd pa ment arHye'" V nn ‘ l no » 

The final paynmnl shal l e n a ' o herelnafter *»*«!• 
the Treasury Dep’t, " M acceptance and payment bv 

‘hall E-llnlllmilififi ! h " Parlies hereto 

shall be conclusive evidence f 11 r eX ° Cpt tho payment, 

either wholly or in nart md , , „ P e r f "rn,ance of this contract, 
lie an acceptance of defective wni-L U) .P a ' men ‘ shall lie construed to 

maintain ns^n^onT^' <he ° f t,1P 

policics to cove, ‘.d, wlS Tncor'porat'ed t 0 

mnteriiils for flip sinic in or-ihmit n * • * ie nn ^ all 

able to the parties hereto, as‘their in!emd may appear ^ P " y ' 

claim: iss:; c tv7 * 

claims or demands nririn "fi„ ' a,ra< - ,or a * ai "* all 

=reEt,:r ( iE;r 

re 

tjons fn .Wide vtt of "«"* ""'’"“hEipda 

ttSl^ * 

two to select ftiirrl i • • e ^ no-t on tractor. these 

firiol ‘ a i • V r ‘ c ‘ 0e,slon of nnv two of fhi« Roard shall 

e said parties for themselves, their heirs, successors, executors, 
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administrators and assigns. do hereby agree to the full perfonnance 
of the covenants herein contained. 

In wit tic-.* whereof, the parties to these presents have her-unto set 
their hand* and seal*, the day and year first above written. 

BEVANS A* NIKKI. CO.. |seal.| 

Bv S. O. HE VANS. 

W. d. CORNELL COMPANY. 

Hv W. G. CORNELL. Prvs. 

[seal. | O. \V. SIMMONS. Ser’y. 

In the Presence of: 

ROHERT TL TAYLOR. 


33 Th ereupon the defendant, in order to maintain it- issues 

«>n it- pail joined, offered ui evidence the application of 
Bewail* A Nikcl Company to Maryland Casualty Company for a con¬ 
tractor- hond. Thi* was objected to by the attorney for the plaintiff 
on the ground that it was irrelevant and immaterial, and the objec¬ 
tion wa- -n-tained. Whereupon the following colloquy occurred: 

“Mr. Ol ►car: Your Honor doe* m»t think if we offer to couple this 
application with the testimony showing that the Maryland Ca-ualtv 
Company directed the W. C. Cornell Company in their name to take 
po**e-*inn of the materials in this case—-Your Honor doe- not think 
that thi- ► - then material? Me make the offer of the two papers in 
connection with tlie offer of that testimony which 1 have just indi¬ 
cated. 

“The Court: You did not state that liefore. 

“Mr. Oliear: I state if now. 1 thought even independent of 
that- 

“The Court: No. Hides- the provision* in the application and 
the bond were acted upon hy someone, that would he out of the case 
entirely. 

“Mr. Ohear: 1 offer them subject to their being coupled later with 
testimony t<> show that the surety company directed W. (». Cornell 
to take charge of the property 1o protect its rights pursuant to this 
agreement. 

“Mr. Hell: If that authorization hy the surety company was made 
after the writ of replevin. I do not think it would he proper, because 
the evidence here is to the effect that even though the title might 
have passed- 

“Mr. Oliear: ft was made before. 

“The Court: If it was not made before 1 would not admit it. 

“Mr. Oliear: It was made before. 

“The Court: That completes the chain if he produces that testi¬ 
mony. That is entirely in line with my previous ruling. So. with 
the understanding that thi* is to he connected- 

“Mr. Obear: Solely with that understanding. 

“The Court: I will admit both of them, the bond and the appli¬ 
cation. 

“Mr. Bell: I think it is incumbent upon them to show the assign- 
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merit or whatever it happens to he. was \ revious to the date that'Mr. 
Bevans directed the Kahi-IIolt Company to (*ome on the property 
and take their material. 

“Mr. Ohear: I'o show this assignment? 

“Mr. Hell: Whatever it is. 

Mi*. (>hear: I his is dated l>etore the contract was entered into. 

“Mr. Hell: ^ on state yon were going to connect the Maryland 
Casualty Company with tlie Cornell Company and its instructions to 
take the property- 

“Mr. Ohear: Yes. 

Mr. Bell: My contention is that it is incumbent upon 
84 you to show it was previous to the time that Bevans told the 
Kahl-Ilolt Company to come on the around and take the 
material. 

“Mr. Ohear: I do not understand that your Honor has ruled that. 

1 he ( ourt: 1 will admit them on the proller of the testimony 
which you have made/’ 

Thereupon the said application was marked “Defendant's Exhibit 
No. '1 and is in the language following: 

To the Maryland Casualty Company (hereinafter called the 

Company): 

I desire to execute Bond for u> in the sum of $ 1 ofiOO running to 
(name of proposed holder of Bond ) W. C,. Connell Co., of New York, 
N. A ., and in such form as may he satisfactory to the Company and 
the obligee, the principal object of such Bond being to guarantee the 
performance of a certain contract as hereinafter indicated and for 
your information I make answer and guarantee the truth of all 
answers to interrogatories as follows: 

1. Applicant’s name in full Samuel O. Bevans. trading as Bevans 
& Nikol Co. 

2. Business Address (Street, City and State) 811-13 Guilford 
Avenue. Balto., Md. 

Residence (Street. City and State) Hi Abl)ottston St., Balto., Md. 

3. If Proposal Bond, the probable total of contract is $— and 
the undersigned agrees to pay $— premium for said Proposal Bond. 

4. 4 he amount of contract is .$1 ddOO for which the undersigned 
hereby covenants and agrees to pay the Company, as a premium or 
charge for the Bond applied for. the rate of $5 per $1,000 contract 
amount for the first year or fraction thereof, and the same premium 
annually thereafter until the undersigned shall serve upon the Com¬ 
pany at its principal office in the City of Baltimore, Maryland, com¬ 
petent written evidence, showing it has l>een fully discharged and 
released from any and all liability upon said Bond and all matters 
arising therefrom. Should the contract exceed the said amount of 
$15o00 the undersigned covenants and agrees to pay to the Company 
as additional premium, a further sum calculated at the rate of $5 
per $1,000 of such excess contract amount. The undersigned also 
covenants and agrees to pay an additional premium in advance of 
$— for the full maintenance or guarantee period, calculated upon 
the full contract price. 
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• >. Nature of contract. ((live locality and description of work.) 
Sheet iron work. V. S. Post Otlice, Washington. I). C. 

How long must work he kept in repair after its completion? No 
requirement. What guarantee of tests? none. 

35 1' contractor made liable for los< or injury to persons? 

Yes. To property? Yes. For patent litigation? No. 

\\ ill a lien lie in this case for material furnished and work 
done? No. 

Will a Mih-contractor's lien lie in this case? No. 
t>. Hive name and address of the architect, supt. or engineer in 
charge of construction. James Knox Tavlor. Washington. D. C.. 


Treasury Dep t. 

7. When must work l>egin? When notified. When must it he 
finished? Dec. Ml. 1013. 

8. Penalty for non-completion at above date Sol) per diem 
Premium for completion before above date none. 

0. Payment^, when to he made on contract. Monthly installments 
for S.V,; installed. 

Are payment' to he made in cash? Yes. If not wholly in cash, 
in what manner? 

10. Amount of contract price retained until work is com¬ 
pleted. lo'J. 

What amount of this contract is to l>e or has been sub-let? This 
is a sub contract. 

Will von require the sub-contractors to furnish corporate surety 
bonds? 

If not. why? 

11. What insurance do and will you carry on present contract? 
Fire: General contractor carries lire insurance. 

Name of company —. 

No. of Policy —. 

Public Liability: Amount of Policy $—. 

Date of Policy expires —. 

Name of company —. 

Employers’ Liability: No. of Policy —. 

Amount of Policy $—. 

Date policy expires —. 

Other casualty insurance: $— 

12. Names of other bidders on above contracts, including highest 
and lowest. 


Name. Address. 


(1) York Engineering Co. York, Pa. 

( 2 ) . 

(3) . 

(4) . 

(5) . 


13. What is estimated cost of work (by architect or engineer)? 

Id! What is your estimates of the cost of work to you? $1*2,421. 
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15. Have you applied elsewhere for this bond? No. 

56 If so, to whom and with what result? 

lo. TIa\e \ oil ever done business with anv other surety 
company, and if so give name, and tlie reasons for changing to this 
Company? No. 

17. Are you having any difficulty with any contract on which vou 
are now, or recently have l>een engaged? No. 

18. Ay hat experience have you in line of present contracts? Em¬ 
erson Hotel. Safe Deposit & Trust Co., School for Feeble Minded 
(brings Mills. 

What other similar contracts have you completed? 18 years’ ex¬ 
pedience in sheet metal business; .> years in business on own account. 

16. State location, amounts and progress of present uncompleted 
contracts. 


Total of Amount 

Location. contract. completed. 

School for Feeble Minded .. . $2,748 $2,600 

ITochschild, Kohn Co. 843 8*^5 

Ohristi an Science Church 

University, Brk. Wav.... 500 250 


Probable date 
of completion. 

2 weeks 
1 week 

6 months 


\\ hat surety companies issued bonds on above contracts? This 
company on first named. 

20. Are you surety or endorser upon any bond, note or other obli¬ 
gation. not included in your liabilities? If so, give names and 
amounts. No. 

Are there any judgments against you? No. 

Have you ever failed in business? No. 

Are you threatened with any law suits? No. 

Are you interested in more than one line of business? No. If so, 
give particulars. 

In the event of death or sickness, who will perforin your contract? 
(Name, address). A. Samuel Taft, Baltimore Biscuit Co., Balti¬ 
more. Md. 

21. If a corporation, answer these questions: In what State incor- 

porated? W hen incorporated? —. Principal office? —. Author¬ 
ized capital $—. Capital subscribed for $—. Capital paid in cash 
$—. President s name —. \ ice President’s name —. Secretary’s 

name —. Treasurer’s name —. Directors’ names —. 

What officers under your ( barter are authorized to sign a sealed 
instrument of writing, binding on the corporation? 

22. What indemnity do you offer? Describe fully collateral 
offered, give names and addresses of indemnitors? None. 

23. Tf a co-partnership, give the names of all individuals com¬ 
posing same. 


Name. Address. Age. 

24. Tf a special partnership, give name of special partner and 
amount obligated for: 

A separate statement (forms 2-C. F. S.) must be filled up and 

4—3026a 
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sailed by each meinl^er of the* linn showing Ins individual assets 
and liabilities exclusive of his interest in linn s assets and liabilities. 


Name. 


References. 

Occupation. 

.s.V) ('albert Bid”. 
New York. 


Address. 

(1) 11y Ada ii'. Nof) Talbert Bldg. Balto. 

(2) Wells A; New ton Co. New York. N. Y. 

(3) . . 

(4) . . 

In Consideration of the* execution ot said Bond by the Marvland 
Casualty Company (hereinafter called the Company) we hereby 
covenant with the Company, its successors and assigns: 

First. The undersigned hereby agrees to turnish to the Company 
upon request, the complete figures -bowing the lull amount of con¬ 
tract herein referred to. and the Company is authorized to inspect 
the hooks of the undersigned relating to tlie contract for which this 
Bond is given, for the purpose of ascertaining the correct amount. 

Second. That in the event said Company executes said Bond or 
Bonds with Co-Sureties, or reinsures, anv portion of .-aid Bond or 
Bonds with Reinsuring Companies, the undersigned agrees that all 
of the terms and condition* of this agreement shall apply and 
operate for the benefit ot such Co-Sureties and such Reinsuring ( om- 
panies. as their interests may appear. 

Third. That the undersigned will at all times indemnify and keep 
indemnified the Company, and hold and save it harmless from and 
against anv and all liability, damages. los-. costs. charges and ex¬ 
penses of whatsoever kind or nature, including counsel and attorneys’ 
fees, which the Company shall or may, at any time, sustain or incur 
bv reason or in consequence of having executed the Bond herein 
applied for. or by reason or in consequence ot the execution by the 
Company of any and all other Bonds executed for us or at our 
instance and request, and that we will pay over, reimburse and make 
good to the Company, its successors and assigns all sums and amounts 
of money which the Company or its representatives shall pay. or 
cause to be paid, or become liable to pay on account of the execution 
of any such instrument, and on account of any liability, damage, 
cost, charges and expenses of whatsoever kind or nature, including 
counsel and attorney’s fees, which the Company may pay. or become 
liable to pay, by reason of the execution of any such instrument, or 
in connection with any litigation, investigation, or other matters 
connected therewith, such payment to be made to the Company as 
soon as it shall have become liable therefor, whether the Company 
shall have paid out said sum or any part thereof or not. That in 
any accounting which may he had between us and the (bmpanv, the 
Coinpanv shall be entitled to credit for any and all disbursements in 
and about the matters herein contemplated, made by it in good faith 
under the belief that it is or was liable for the sums and amounts 
so disbursed, or that it was necessary or expedient to make such dis- 
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bursements whether such liability, necessity or expediency existed 
j’r not. All payments specified in the above mentioned contract to 
,e "'"'held by the ol.hj.ee until the completion of the work shall as 
soon as the work is completed, he paid to the Company—and 
n- covenant shall operate as an assignment thereof—and 
the residue, ll any. after reimbursing the Company as afore¬ 
said be paid to the applicant after all liability of the Company has 
ceased to exist under the said Bond. 

Fourth That in case any action at law. suit in equity or other pro¬ 
ceedings be commenced or notice of such action, suit or proceedings 

10 scne,l ] " I, °" 1,10 ""'lorsigned. affecting the liability of the Com¬ 
pany under any such Bond, growing out of any matter connected 

IviveT '' ‘'‘T""" 1 ,,f "I'ieli any such instrument was or may 

h.nc been given, the undersigned shall immediately so notify the 

S'of'^Ihim r 1M i,s ,,rincipal ofli,e - in ,1, ° 

l iftli. That in the event of the failure of the undersigned to 
comply w„|, or make due performance of any covenant hemof. the 
oinpam may at any time thereafter take such steps as it may deem 
necessary or proper to obtain its release from all liability under any 

•m in t C F V S '"' ', V,'"r ! "" 1 (,> T' ure ,,nd further indemnify itself 
agam-t loss, and all damage and expense which the Company may 

*' f .,'"ir"' 1,0 l 1 ’" , lo 111 "htaining such release, or in further 

signed"" ' >0 hiss, shall be borne and paid by the under- 

An<lfor the better protection of the saidCompany I do as of thedate 
icicof hcicln assign, transfer and convey to it the said Maryland 
( asunlty Company, all my right, title and interest in and to all the 
tools plant and equipment and materials of every nature and de¬ 
scription that I may now or hereafter have upon said work or in or 
about the site thereof, including as well materials purchased for or 
haigeable to said contract, which may be in process of construction 
on storage elsewhere, or in Iransportation to said site, hereby assign¬ 
ing and conveying also all my rights in and to all sub-contracts 
Hindi have been or may hereafter be entered into, and the materials 
embraced therein, and authorizing and empowering said Company 
Us authorized agents or attorneys, to enter upon and take'possession' 
f Sllld t,,ok I’ 11 "! 1 - equipment, materials, and sub-contract and en- 
oire , 1 -c and enjoy such possession upon the following conditions, 
viz' I Ins assignment shall be m full force and effect ns of the date 
heieof. should I fail or be unable to complete the said work in 
accordance with the terms of the contract covered by said Bond or 
in event of any default on my part under the said contract. 

. ixth. I hat no act or omission of the Company in modifying 
amending, limiting or extending any instrument executed bv the 
Company shall m any wise affect our liability hereunder, nor shall 
we or any of us be released from this obligation by reason thereof 
and we agree that the Company may alter, change, modify, amend’ 
limit or extend any instrument and may execute renewals thereof’ 
or other or new obligations in its place or in lieu thereof, and with¬ 
out notice to us, notice being expressly waived, and in any such ease, 
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we and each of us shall 1* liable to the Company as fullv and to the 
same extent on account of any such altered, changed modihed, 
amended, limited or extended in-trument. or such renewals thereof 
or other new obligations in its place or in lieu, thereof a> full\ as 
such instrument were descril>ed at length herein. 

89 Seventh. That it shall not he necessary for the Company 

to give us or any of us notice of any act. fact or information 
coming to the notice or knowledge of the Company concerning or 
affecting its rights or liability under any such instruments by it so 
executed, or our rights or liabilities hereunder, notice of all such 
l>eing hereby expressly waived. 

Eighth. That these covenants and also all collateral security, it 
any lit any time deposited with the Company concerning the said 
Bond or any other former or subsequent bonds executed for us at 
our instance, shall, at the option of the Company, he available in its 
Mialf and for its benefit a> well concerning the Bond or undertaking 
hereby applied for. as also concerning all other former or subsequent 
l>onds ;md undertakings executed for us or for others at our request. 

Ninth. That our execution of any other instrument, whether 
relative to the Bond hereby applied for or to any other former or sub¬ 
sequent. Bond executed for us at our request, shall not release us from 
the liability under the foregoing covenants, miles- such other instru¬ 
ment shall expressly stipulate that we shall be released from such 

liability. , . . , n 

Tenth. That the Company shall have the right at any amt all 

reasonable times, to ascertain from the bank or banks, or other de¬ 
pository. in which applicant deposits funds, the amount standing to 
his credit in such bank or banks, or other depository. 

Eleventh. That these covenants shall be binding not only upon us 
jointly and severally but as well upon our respective heirs, executors, 
administrators, successors and assigns. 

Dated at Balto. Md. this 8 day of May. 1912. 

SAMUEL O. BEVANS. 

Trading as BE VANS & NIK EL CO., (seal.1 

.1 ppJirant. 

TALBOT D. .TONES, TE it ness. 

40 Thereupon, in order to maintain the issuer on its part 

joined, the defendant, the AV. O. Cornell Company, a cor¬ 
poration. produced as a witness TJoiiert IT. 1 .valor who being first 

dulv sworn gave evidence as follows: 

t am a resident of Bossville. Man-land. T am not employed by 
the Cornell Company but was employed by them as superintendent 
in charge of the Post Office job for eighteen months ending March, 
1914. T was in charge in February. 1914 when Bevans quit lus jod 
which was several days perhaps about a week, before the material 
was replevined. At that time T was notified by the office that Bevans 
had quit his job. Mr. Cranberry, who was the general superin¬ 
tendent of the Cornell Company in Washington, then instructed me 
to take care of the material on the Bevans contract and see that it 
was not removed from the premises. On the morning of the replevin 
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I noticed some wagons drawn up outside and men dragging material 
through a hole in tlie fence, which hole had been made that day. 
They had a large gang of laWers there. I stopped them by threat¬ 
ening arrest and then calling up Mr. Granberry who took charge of 
the situation. I know of the payments by Cornell Company to 
Revans for work done, but not the exact amount paid. Tie used to 
send down his bills to be approved by me. TTe was paid at least 10 
per cent more than he actually ought to have gotten. 

C ross-exami nation: 

T know that there was a provision in the contract between Revans 
and the Cornell Company holding back 15 per cent of the amount 
payable to Mr. Revans. Nevertheless he was paid 10 per cent more 
than the work he had in place, as T compared his pavilionts. That 
was my report to the oflice. T made no payments to Mr. 
41 Revans. That was my approval so much money to be paid. 

and the check was forwarded from New York. T do not reallv 
know how much monov he received. The wagons could have easily 
come in through any one of the three gates. It was not necessary to 
take the material through the fence. 

Redirect examination: 

T discussed with Mr. Granberry what payments were recommended 
to he made to Revans, and from October 15. 1014. down to the time 
Revans quit his job. according to the figures that 1 got from the 
office I believe be was overpaid. 

Recross-examination: 

Q- Ihit. as a matter of fact, you do not know what pavments were 
made to Mr. Revans? A. At the time T did. T just approved them. 
They used to bring them down to me on the job. T had so much to 
do that T did not keep any bookkeeping records. 

Q. As a matter of fact did not those records go through your 
hands before any nayments were made, and not after the payments 
were actually made? A. They went through my hands before the 
payments were made. 


Thereupon in order to maintain the issues on its part joined, the 
defendant, the \\ . G. Cornell Companv, produced as a witness .Tames 
Eomi xi> Granherry, who. being first duly sworn gave the following 
testimony: 

T am the general superintendent of the defendant, the IV. G. 
Cornell Company in charge of its affairs in Washington, and have 
been such for five years. Mr. Revans submitted to me copies of bills 
which he said he had received from Knhl-TTolt Companv for ma¬ 
terial. T had copie- made and compared them. These are the copies 
which T now hold ( referring to papers marked for identifica- 
42 tion “Revans Nos. 5 & 5.) They are the exact copies of the 
bills which Revans handed me. When shipments were made 
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the original Mils were sent to Mr. Bevans. Tie gave them to me. 
When the <|iie?tinn of money came up he gave them to me. He 
brought them over to show me how much money he still owed on 
those hills and asked me to help him out. 1 .nave the ordinal hack, 
lait I had mv <»irls in mv presence make these copies which I com¬ 
pared to make sure, which copies were then offered in evidence and 
admitted over the objection of the plaintiff’s attorney, and marked 

“Bevans’ Xos. o & f 

Wo entered into a contract with Bevans & Xikel Company to fur- 
„w, 1,ontii.il ..nil ventilatin': ducts for the total enntrac, to the 
■nnonnt of SIT. .'On.00. Tl.ov started work, and m about six or 
seven months tl.ev started to ship work. They did not process very 
fast. The Government not after ns and we not alter l.eiaiis and 
then the .pio-tion .ante tip. He elain.ed that we were not pay.ns 
him sufficient. So we told him we would leave it to arbitration or 
have his mvn man value it. and if he eonld show ns . ha he eon Id 
complete the ioh within the amount of money we would he triad to 
L'ive him the additional amount of money. W e eot ni'an^iuieem ^ 
and the homlinn company authorized me to nt\e him .1- . 

I did. 


At which point the followin': colloquy took place: 

<>. What time wa- that? A. Von have olfered the agreement in 

evidence That will u'ive yon the exact date.. 

0 No 1 have not: I imt identified it. I.et me refresh yonr recol- 
lechotn \Va- no, ,ha, Novemhcr IWt? A T not like to 

..... . ,i..t P '|’hc papers will tell lor themselves 1 think. 

' (> Mr Cranherrv. a, the time that yon paid Mr. l.evans this 
#1 >00. did von or did von not believe that amount to he due to Mr 
IVvaiis under the contract? A. I should say I did not. 1 knew 

43 ' V! ’<V'\Vhe„ von paid him that SI miO did you nr did you 

kn „w of the existence of tins material from he Kali - 
Holt rmopanv o„ the joh? A. Certainly That.- one of the thins* 
i i 4 i... .»t nvoi'v djiv we went down there. 

' 'q "ili'd von or not take that into consideration at the' time >°« 
made this SI >00 pavment? A. No, parttcularlv the si 00 pa>- 

°’(7yo,'. paid him that money so that he could pay i, to the 

1- 11 TT it ( niiiicmv 9 \ That i> what ho agreed to do. 

Kald-TTo t ( oinp.il . ; _ , } ox ^ t ence of any secret arrange- 

Q. Did you ot hot p nn d Bevans about the reser- 

ment? between the kahl-TTolIt Ci.11. 1 ^ 1 \ snv not; n0f 

vation of title for v vn]>ovt\ ia «‘ ; lt j >nrt icularlv after paying 

lucverdivamcdof s . h . - fop „ lnan to do that. 

,U 0 Xl U vm Mr. 0 anherrv. if in mv otlice in the Southern 
Building few days after Bevans had failed on h.s ,oh m tins ease. 
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nnd in the pre-cnee of Mr. Ilavne and yourself and nivself and an 

K ew ,fl r/' J "? b,,, ! ,lin 1 - ( ' 01 >ipany yon did not hear Mr. 

he Kald Vlnltr 10 " oml " "" fix'" account from 

the Kald-IInH Company. A. He made that verv clear to Mr. Ilavne 
or the bonding company. 

O^hclhvlw':!: 1 T ,ie , hn ' 1 '""J" " Ie ' c R^xls on open account, 
n ttic da\ Recalls -topped work and prior to the filing of the writ of 

pep evin. previously having had some correspondence with the hond- 

1' < ' all . c<1 ,llom »P and asked them what attitude I 

-hoidd take in case they started to take the material off. Thev told 
e to hold the material in their name and that thev would he over 

' Imvs ' a-.as they could set hold of Revans to straighten 

the matter out with us: to hold the material and tools; as | also had 
'I at same right under my contract, and this is what I did 

4 , 1 ? t r't " <1, ' vs . l,ol i" rc filing of the writ of re- 

plom. After Revans <|int that joh. I completed it The 

bonding company lost a thousand dollars in completing the job 

according to he terms of Revans’ contract. I took a suTJon tract 

'“’"p"- '‘""I’miv in the amount of One Thousand Dollar- 

™,i“ii"ilil'Z'K' '*• *» I*— I 


I hereupon plaintiff’s attorney objected to this last statement which 
objection was overruled, and the witness proceeded as follow-- 

I made payments to Revans after the .$1,200 pavment duriii" a 
period ol tune from December 1st to Febrmirv 0th. as follow-- two 
pa.wuents that lie was to turn over to the Kaiil-IIolt Company and 
t un no paid in payrolls from just trying to work up the materials 
that "cie on the job. I here was no obligation on our part to do this 
as \\e had already paid him about .$2,000 or $0,000. more than we 
."liouid ha\e paid lmn according to the terms of our contract Pur- 
suant t (> the pencil agreement by the terms of which I paid Bevans 
; . u '° 1 ": ero hilkmg about an arbitrator and I told him I would 

leave it to his own superintendent as I wanted only his honest opin¬ 
ion. So hi, superintendent figured it up and about that time Mr. 
I>e\ans abandoned the job. and I paid his man for his trouble. The 
Cornell Company had an original contract with the United States 
Government and gave customary bond to protect material men. 


Thereupon the following colloquy occurred* 

Q. I believe I asked you and you testified that you had no knowl¬ 
edge of any arrangement between the Kahl-IIolt Company and 
1 e\ans. A. 1 es sir. 1 may further explain that particular thing, 
lhat was the reason that Mr. Bevans brought over the hills so we 
would know it was all right to make him that payment. 


45 Cross-examination: 

I do not know what date Mr. Revans brought me the bills. 1 do 
not know it I had seen bills when I made pavment of $1,200. I did 
not make the payment on the apparent ownership of the material 
because the bonding company sent that to him, also having in mind 
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that lie had a lot of material <>n the joh. The bonding company and 
1 talked that matter over. The material was delivered before he 
brought the hill- to me. It was my understanding that Mr. Revans 
was to pay his material men with the payment which \ made after 
the Si/2(H) payment. 1 d<> not think Bewails said anything about 
paving for material with the $1,200. 

Thereupon the following colloquy took place: 

Q. But you knew then that the material did not belong to Bevans 
at the time vou paid that money over to him? A. 1 should think 
if he oniv owed $.>00- 

(j. Never mind what you think. A. I know if a man still owes 
$->00 on a hill lie knows no other man can come in and take a title 

t0 Q* You knew that vou could not take title to it? A. I could not 

because I paid it all to him. _ .. 

1 made no payments to Kald-TTolt Company. Had no dealing 
with them. At the time of ihe $ 1,200 payment 1 suppose Bevans did 
make a claim against the Cornell Company. ITe was continually 
making claims that he was not getting sufficient money for the 
amoutiT of work that he had been putting in place. 

Whereupon the following colloquy occurred: 

() Did the (.notion of extra work enter into it at all? A. That 
was one question, but it was omitted from the agreement entirelv. 
Q How was it? A. Bead the agreement and it will tell 

vou. 

jq ‘ (>. I have not seen the agreement. 

Mr. Oliear: 1 will let you see it. We will not offer it at this time. 

We inav offer it later. . 

One question was in regard to extra work. I ait that was omitted 

from the agreement providing for the S 1 .-J 0 O payment. At the 
time the material was replevined Bevans' men were on the premia. 
Thev had Wen there a week before, waiting around claiming ''hat 
thev called waiting time. They were not working. I hey may have 
been sitting there. They had stopped Saturday night before. They 
did not get their pay. and that wa- what they were waiting for. 1 
paid some of them for this waiting time I do not know "h> Beyam 
stnooed 1 tried every possible wav to have hint continue. Bevans 
and 1 a add not a'gree o'n the amonnt of money nor on Ids foreman 
who was very had. The reason why the difference "as not arbitrated 
was that Bevans quit work before it came to that. I lie arbitration 
question was on the amount of the * 1 , 200 . Alter he received hat 
his work commenced dwindling down from that time on After that 
I paid his payroll and the two f>00 payments 1 gave him to pay 
Kihl-TTolt with. .Mr. Bevans suggested as an arbitrator a man 
nan led \ekerman who was so incompetent that thought Bevans 
doing himself an injustice. The history of the ease will show 
that I tried my best to keep him from failing. Bevans quit his work 
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alwut one week before the replevin suit, during which time we had 
quite a controversy with the bonding company over the phone I 
had >i\ or seven conversations over the telephone with Mr Havne 
of the bonding company and the Vice-President Mr. Stone I called 
up the bonding company practically every dav to see if thev had 
made any decision as to what they were going to do in the matter of 

47 PO PPing. 1 hey did not make any decision until 

h after the replevin suit. I do not think Mr. Horans was present 
" icn the arrangement with the bonding company was made. 

W hereupon an objection was made to a question propounded bv 
counsel for the plaintiff and the following colloquy occurred: * 

The Court: Let me ask a question. Was there anything else 
Inch entered into the settlement with the bonding Company than 
the Bevans contract Mere you induced to settle with the bonding 
company by any other reasons? * 

The witness: Only to get the work started right away. 

the Court: V as there any other outside influence which led you 
to a settlement with the bonding company? 

A. Not as I remember. 

By Mr. Bell: 

1 % Dl<1 " ivc the J n n bond about that time, or ofTer them a 
bond, or did von say that they could get a bond if the particular 
mat er was settled up? A. I don’t remember about that exactly. I 
ma\ ha\e held that up as a little inducement. 

The material is now incorporated in the Post Office. All of it was 
u>ed. \\ hen I had a talk with the bonding company about the 
material after Revans stopped work I knew that bv my contract I 
also had a right to take matenals. The Maryland Casualty Company 
by its \ ice-1 resident authorized me over the phone to particularly 
not to let it go, and to hold it for them in their name as their agent, 
i his conversation took place the morning the agent of Kahl-TIolt 
Company was caught taking material away, and after he had been 
stopped. I his was the day before the Marshal came out to replevin 
the material Just after my man stopped Mr. Holt he called me up. 

1 then called up the bonding company and in twenty minutes I was 
talking to the bonding company. We knew then that the Kahl-Holt 
Company claimed ownership to the material. 

48 Redirect examination: 

I called up the bonding company in this matter had had a dozen 
conversations with them prior to the time the writ of replevin was 
issued, and Mr. IIa\ ne, their attorney, instructed me prior to the 
levying of the writ of replevin to take the property. I took charge 
of property in my own name and in the name of the Maryland 
Casualty Company. J 

Thereupon the defendant’s attorney offered in evidence the return 
of the Marshal which was admitted in evidence and marked “Defend¬ 
ants Lxhibit Xo. 4 over the objection of the plaintiff ’s attorney 
5—3026a 
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Thereupon (he defendant, by it- attorney, moved the court to 
direct a verdict for the defendant on the ‘•round that tlie plaintiff 
had failed to maintain it> case because the evidence of the plaintiff 
and the oncontradieted evidence of the defendant failed to show that 
the equities of the plaintiff in the subject matter of the suit were 
superior to the equities of the defendants, which motion was over¬ 
ruled and an exception duly noted. 


Thereupon, tin* defendant rested its case, and argument l>efore the 
jury was commenced, and during the course of argument of Mr. 
Morgan of counsel for defendant, the following occurred: 


Mr. Bell: If your Honor please. I object to that line of argument, 
on the ground that there i- a well defined way to compel the produc¬ 
tion of books. On the first day of the trial Mr. Obear asked for those 
books and requested us to have ihem here tin* next day. The next 
day we had them here, but no request was made for them. 

Mr. Obear: Did vou offer them? 

Mr. Bell: We did not offer them. We do not think it was incum¬ 
bent upon us to offer them. 


49 Mr. Ol>ear: Surely counsel has a right to comment on the 

failure of plaintiff to produce the hooks. 

Mr. Bell: The hooks were here. 

Mr. Obear: They were not produced in this case. 

The Court: The failure to produce the books so far as this record 
shows, could have been supplemented or could have been remedied 
by a call for the l>ooks. I think so far as the non-production of the 
books are concerned, that it is about a -tand-off, if I may me the ex¬ 
pression. Hither side could have produced them. Apparently there 
is nothing in it to throw much light on the matter. I do not think 
you can comment on it. 

Mr. Obear: Will your Honor allow us an exception to your 
Honor's ruling? 

The Court: Yes. 


To which ruling the defendant’s attorney duly excepted. 

The court then instructed the jury as follows: 

“Gentlemen of the jury, this is an action of replevin filed by the 
Kahl-IIolt Company of Baltimore against three defendants, only 
one of whom has been served with process, as I understand it. 

Mr. Obear: No, sir. (Jill A: Company were served with process and 
they appeared, but there is really no controversy here with them. It 
was assumed at the time suit was filed that they were the original 
contractors. 

The Court: 1 want to get before the jury who were the proper 
parties. There were three defendants. John Gill A Sons a corpora¬ 
tion, W. G. Cornell Company, a corporation, and S. O. Bevans trad¬ 
ing as S. O. Bevans A Xikel Company. The only defendant against 
whom judgment is sought is the W. G. Cornell Company, which as 
vou will recall was the contractor for the construction of the Citv 
Post Office, or the Union Station part of it where these materials were 
used. 

The declaration in the replevin suit asks for the recovery of a 
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quantity of flat nalvanias,! sheet in... Ti, •. , 

1 , . l '° Marshal •“ hands, and under if li. <)f rc l )levin was put 

pra.sen.ent whirl, is .. . p!lrt , 3 f J' r T ed ’ !, f 00r ‘ lin « to the «P- 

gahnnized iron, and a lot () f sheet- f . allol| t &><) sheet- of 

Vt'ths. The total appraise hv he { ,,0 7 "" 20,1 in,n in various 
•Sulwequentlv. the defend',, } , 1 "a- f >«7.50. 

what we call eloigned the material '’seized hi- d’"'^ 1 V 0,n l >iln - v - did 

“ lx,,ul v"h!' h made then, responsible if tilev V ^ !r v 8 ivin g 
for it- value: and they then „! ad ' vr, . >, 'Kf»Hy taken, 

stru'-do" ,,f part of the City Post Offhe'.'"" 6 ™ 1 tlle con ' 

that is, the value of the" n'ateri-d 1 ',II" 1 ', “ 1 ue -'‘ io, > of damages- 
l>ond, provided that thev had tile r <d.t t ’"7 u,,< ler (heir 

the , Kahl-Ilol, .. |sh,v! u 77;’;;7! ( 77'7' l ;,' ll ' w | 'ha. the plaintiff, 

•‘»"1 at some time prior'to Oetotaw n to, J W N,le of *hect metals, 
nau e a bargain with them for (he “ ," la " Mllmc <i Kevans 

of sheet metal whirl, he. ISevan- w-,s , .i' l ' e '' li " n ffmintitv 

a suh-eoi,tract „, the eonstrurtio.,' of'ihe Chv P, l s t 'nn i " Tyl " K out of 
i lie first question tleit ;n ^ •> 1 °st Office. 

tern,s of the contract nlad^tw^heT l ! | t n‘} i0 7 is " ha ‘ ‘he 
plaintiff, and Hevans were Ivalil-ITolt Company, tlie 

,lS'i %£$£* i. » con. 

*•*£* 

stru<tion of the City Post Office In nil / ' ei , e< * n t° the con- 
the metal and keep'the title in them eh WT ley were U) s,li P 

'^riiihJ’idh - 

Cornell Con,panv, that that w l" nm ' > ' ,lle fle, °ndant, the XV. O 
un< J e , r which this metal v S' Z t ° f ^ "' C —e.nent 

and delivery to the vendee t’ 1 , a ' s li,e ordinary sale 

I say that is the IM nuS? ‘V* made ,n the future. ' 
it- was a regular sale without a retention\*f l, ! ,on; because if 

that the XV. 0 . Cornell Con,pa,n had t ,,!JHu I" "' e v ? ndor - ‘hen 
as the property of Bevans altlxaud, he l " *° tr ? at '* °f course 

Itot t„e and owed a U,l„„« “ hew r Co /° r i( - he 

a right to treat him as the owner of it C ° rnel1 Company had 

metal under Owt^ol /ts^onT.'-’fot SithT'’ aftenvards took this 
to carry out 1 1 is contract or if’ it woe 1 1 evans ll P°n his failure 

Company took it under the provision-!*offfT l"** f 6 a , nd t,le Cornell 
‘he surety company, then the plaintiff , , 7 ’'“ ’ a ,‘ *he direction of 

cover in this ease. Plainttff would not be entitled to re- 

pla?n n tiff'7o, t i , tc,', f k ’ if' it w!',! T eonditi' 10 1‘ he V the T r >' for which the 
which the title was to be retained ‘f?-. , ' la ‘ a sale by 

Company, until it was actu-dlv n 7, ’ •*, >? Ia,nt,ff - ‘he Kahl-Holt 

Company advanced money‘to Bevans'in™ f ° r ~ ,ho ! 1 ,f ‘he Cornell 
value of this material in relhnpp * ? m ™ mt ,n excess of the 
51 material, and afterwards t2’^S ^2^ 
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the plaintiff would not Ik; entitled to recover, for this reason: 
We have a section here of the Code, Section ;>4j, \yhich provide.' that 
all conditional contracts of site whereby title is retained in the 
vendor and possession delivered to (lie vendee, must 1c m writin,., 
and recorded in the Recorders office downstairs, in order to he 
effective against those acquiring title to the property lrom the condi- 

** That means, to put it as simply as 1 can. that if you find a man in 
possession of personal property which he has obtained under a eon- 
ract of sale wherebv the title is to he retained in the vendm but he 
to given po-scssion: vou have a right to deal with the propertv as f 
lie were the actual owner, unless the l-arties have complied with the 
statute and reduced their contract to writing and put it on record. 

‘i. licit if in this ease, vou find that there was this conditional 
contract of sale between (lie Kahl-llolt Companv and Heyans. and 
afterward* the W. (1. Cornell Company advanced inone> to Re\ans 
not due him. but advanced it on the strength ol his apparent on net - 
s|,ip of this propertv. then your verdict would he lor the defendan 
became there is im question here that the contract of sale was not ... 
writino in accordance with the requirements of our statute 

If v?.u find for the plaintilf in this case, your verdict should be for 
the value of the propertv. the sheet metal, at the tune it was taken, 
with interest if vou so choose to add. from the 11th day of I-ehiimi.y, 
1-H4. The evidence on that point in that the Marsha 1 s return shows 
the value to be .<H>7.•"><). while the testimony of -me "I the pl.untilb 
ows ha he market value was then In addition to that 

t!I:'re was certain -.her metal which was in the same pos.t.on with 
reference to the rights of the parties which was not seized in the u- 
1 • n : t p llt t | iev have entered into a stipulation that it you find 

1iho value of the other metal, which as 1 say stand> in the san e 

' i ♦* *, th it which wa< actuallv seized under the replevin suit, 

relation as that \mih n \\a. .uuw . . . • ,. a < e 

The burden of proof i> upon the plaintiff init • 1 „ 

to establish his case by the preponderance of ^nnon> ; 

T u p ; urv thereupon returned a verdict m ta\or ot tne P iaim 

Kalil-IIolt'company against John (HU & So,is and \\ . G. Cornell 

Company. ASHLEY M. GOULD, Judge. 
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